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DIGEST

Prior decision that agency was permitted to consider
evidence outside the awardee’s written proposal in .
determining the acceptability of that proposal, is affirmed
as consistent with General Accounting Office precedent.

DECISION

N i - . 1t
Intermagnetics General Corporation (IGC) requests
reconsideration of our decision denying its protest of the
award of a contract to Oxford Instruments, In:?. under
request for proposals, (RFP) No. 199308, issued by Battelle
Pacific Northwest Laboratories, a management and operating
contractor, for the Department of Energy. Intermagnetics
an‘_ggggi, B-255741.2; B=-255741,3, May 10, 1994, 94-1
CPD 1 302. 1IGC contends that our decision waa based on an
erronedus conclusion of law,

We affirm our decision.

!
As explained in detail in our initial decision, the RFP
sought proposals for the design and fabrication of an
ultrahigh field nuclear magnetic resonance (NMR) magnet
system, that is expected to advance the state-of-the-art in
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this area., In the instructions for proposal preparation,
the RFP stated that offerors "shall provide a detailed
analysis of the magnetic field parameters, field upiformity,
and field ntabillty“ and various other technical analyses
and calculations,!

After evaluation of initial proposals, site visits and
discussions, and evaluation of pbest and final offers (BAFQ),
the source selection official determined that Oxford’s
lower-priced BAFO was technically superior to IGC’s by a
significant margin and represented the best overall value,
Based on that determination, award was made to Oxford,

Although IGC’s protest challenged various aspects of the
source selection decision, the request for reconsideration
raises only one: the propriety of the agency’s
consideration of certain technical analyses which Oxford
presented during site visits, hut did not reproduce in its
proposal.? IGC contends that chis aspect of our decision
is inconsistent with established case law, Because we find
that contention erroneous, we affirm our decision.

An agency may properly limit its evaluation to information
contained in the four corners of a proposal, and IGC cites
decisions in which we have denied protests alleging that the
contracting agency should have used information from other
sources, such as a pre-award survey, aAs a substitute for

IFor the sake of brevity, we refer to those analyses and
calculations collectively in this decision as the "technical
analyses."

IA1though thutu ‘Wwas some: requested information that Oxford
did not providelin any form, whether during the site visits
or in itl!proposal, Battelle; .concluded that Oxford had
aubltantiallyﬁcomplied Wwith thedata submission requirement .
We found that IGC was ot prejudiced by Battelle’s
flexibility in thia reqard, since IGC’s proposal was also
not in complete compliancc with the RFP requirements. IGC
concedes this latter point, and agrees that, if the data
that Oxford conveyed during the site visits ‘could properly
be considered, the two proposals were comparable in the
degree of compliance with the data submission requirement.
The only issue presented by the reconsideration request,
therefore, is whether the information provided during the
site visits could properly be considered,
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information that the solicitation direcred offerors to
include in their proposal, 3ece, e.gq,, Numax Elg¢gs. Inc,,
B-21N266, May 3, 1983, 83-~1 CPD ¢ 470, IGC is also correct
in noting that we have denied protests where the protester
complained that the agency erred in not considering orally
discussed changes to the protester’s proposal, where the
protestsr did not confirm the changes by incorporating them

in ita BAro, %ﬁ" £.9,. Recon Opcical, Inc,, B-232125,

These decisions are not inconsistent with our denial of
I1GC’s protest; they stand for the proposition that offerors
act at their peril when they fail to include within the four
corners of their proposals information required by the
solicitation or requested by the agency during discussions,
and that such proposals may properly be rejected.? %{1
ARagus Enters,, B-248969, Oct, 13, 1992, 92-2 CPD ¥ 242,
Howaver, we have also consistently held that, in evaluating
proposals, contracting agencies may consider any evidence,
even if that evidence is entirely outside the proposal (and,
indeed, even if it contradicts statements in the proposal),
80 long as the use of the extrinsic evidence is consistent

JAlong the same. lines, we have consistently_held that
agencles have the discretion to'eliminate from the - |
competitive range proposals which do, not include information
required by the solicitation. IGC cites decisions of our
Office that stand for this propoesition, including SRI Int‘’l.
Ing., B-250327.4, Apr. 27, 1893, 93-1 CPD {1 344, and appears
to suggest that these decisions:mean that ageincies are
required to eliminate such propoaals from the competitive
range. We disagree. The fact that an agency reasonably may
eliminate a proposal from the competitive range for failure
to include, within the four corners of the written proposal,
information required by the solicitation does not mean that
the agency would be acting improperly if it included that
proposal in the competitive range.

3 B=255741.4
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with established procurement practice.' See, e,9,, W
Ing., 66 Comp, Gen, 699 (1987), 87-2

CPD i *15) Aﬂﬁ_]ngﬁg_‘_g afLing, Igg, B-250323, Jan, 26
1993, 93-1 CPD § 287,  © '

Our initial decision is consis:ent winh nhis precedent in
£inding that Battelle could properly consider the technical
analyses that Oxford presented during the site 'vigits in
determining that Oxford’s proposal was acceptable, so long
as doling 3o was not unreasonable or inconsistent with the
solicitation evaiunation criteria,? oOther than arguing that
such consideration - was par sg¢ improper, IGC has not
demonstrated that Battelle acted unreasonably or in any way
inconsistent with the RFP evaluation criteria in conlidorinq
the technical analyses presented during the site visits.®

‘A similar tpproach applies in other contexts as well,

Thus, in the context of a brand name or squal solicitation,
a bid:for an allegedly equal product must generally show
conformance to the brand name product’s salient
characteriastica through descriptive literature submitted
with the bid. See Federal Acquisition . Regulation (FAR)

§ 52,214~21., Yet, our Office has long held that, whare the
dclcriptivc literature submitted with the bid does not show
conformance, .the contracting agency:may base a determination
of conformance on "any other information available to the
contracting agency," even if that information was not
included in the bid. See Barnard & Assccs., B-233367,

Sept, 13, 1993, 93-2 CPD 9 157, While permitted to consider
such information, the agency is not required to go back to
the offeror to request it., Envtl, conditioners, Inc.,
B-188633, Aug. a1, 1977, 77-2 CPD 9 166,

‘As an nxamplc of the: ways in. which established procurcmnnt
practico might limit the‘use: ‘of ;extrinsic evidence, we have
held that, where:extrinsic evidence 'is relied upon to find a
proposal technically unacceptable due to a correctable
deficiency, the offeror must generally be given the
opportunity, if discussions are held, to explain or correct
the deficiency. Sae, £.9./ '
B-210941, Sept. 30, :1983, 83-2 CPD ¢ Because
consideration of "Oxford's oral prosontntionl halped the
offaror, that conatraint is not relevant here; accordingly,
as discussed in the text, the agency was free to consider
the information gleaned during the site visits subject to
the general constraint that its evaluation be reasonable and
consistent with the solicitation evaluation criteria.

‘As pointed out in our initial decision, the technical

analyses provided during the site visits played only a

limited role in this procurement. The RFP evaluation
(continued...)
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IGC further argues that it was prejudiced by the agency'’s
consideration of information presented during site visics to
Oxford, We agree that prejudice to a competitor could
render unreasonable the consideration of information ocutside
the written text of a proposal,’ We reject IGC’'s claim,
huwuvor, that such prejudice arose here,

IGQ’: claim of prejudice is based on the expense that Oxford
was allegedly spared through Battelle’s "waiver," for: Oxford
only, of the RFP requirement for written submissicn of the
technical analyaos. IGC argues that Oxford’s savings were
demanstrated by its being allowed to present Na slide show,
a tar less coatly proposition" than written submisasions, and
that |Battell? "failed to inform IGC of this cost saving
optign.” Yet, as noted above, IGC concedes that what it
refers to as Oxford’s "slide show," if included in Oxford’'s
propaosal, would have rendered that proposal as fully
compliant as IGC’s proposal; IGC does not argue that
Oxford’s site visit presentations were based on leass
research, less detailed calculations, or less exhaustive
analyses than thcese performed by IGC, What Oxford "saved,*®
then, was the cost of printing a series of overhead
projector images and including them in its proposal, Even

f(..,continued)

criteria did n0t|lddress the technical analysea at all, and
they wers not evaluated, nor does IGC argue that they should
have been, It was the offeror’s technical approach for the
NMR magnet system, not the technical analyses, which was
rated under the RFP evaluation scheme. The technical
analyses were apparently treated more as indicators of the
offeror’s general competence and capabilities, effactively a
matter of responsibility, and it is plainly proper to
consider information outside an offeror’s proposal in
readching a determination about an offeror’s responsibility.
g FAN 5§ 9, 104, 9.105-1.

T1GC argues thaé consideration of Oxford’s technical
analyses was a;so improper because only one member of the
source evaluation board attended one of the site visits,
some of the information was presented only orally, and the
evaluation was' performed several months after the aite
visits. Particularly in view of the marginal role played by
the technical analyses in proposal evaluation, we do not
view these matters as bearing on the rsasonableness of the
avaluation.

L] B=255741.4
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if such savings did occur, the obvicusly minimal cost
involved provides no basis to suggest that IGC was placed at
a competitive advantage or otherwise prejudiced,"

The decision ia aftficrmed,

Robert P, Murphy
Acting Genaral Counsel

'IGC requests that it be awarded its proposal -preparat.ion
costs even if the protest 1s not sustained because it was
unfairly induced to incur the substantial costs of preparing
a detailed proposal. We deny this request, both because of
our finding that IGC was not treated unfairly and becauss we
are not authorized to find a protester entitled to such
costs unless we find a protest meritorious, which is not the
case here. Seg 31 U.S.C. § 3554(c) (1988).
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